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AT A GLANCE
The Bulletin, the official journal of The Law Society of South Australia, is the only magazine to reach
every legal practitioner in South Australia.
Most law firms are partnerships and lawyers make decisions for themselves as well as their firms. They also advise their
clients on subjects including investments, insurance, banking, finance and corporate structures.

10,000

READERS PER ISSUE

It is delivered by email to all members of The Law Society.
It can also be found online at www.boylen.com.au and www.
lawsocietysa.asn.au. As a result, The Bulletin also reaches
executive staff and other professionals who are directly
employed by members of The Law Society.

REGULAR SECTIONS INCLUDE:
• Aspects of law
• Profitability of legal practice
• New technology
• Office systems
• New areas of business
• The continuing social role of legal practitioners
within South Australian society with a strong
emphasis on human interest and social matters.

REACH LEGAL PRACTITIONERS,
MEMBERS OF THE JUDICIARY, MEMBERS
OF ALLIED PROFESSIONS, POLITICIANS
AND OTHER SUBSCRIBERS

SPACE LAW

SPACE LAW

CHALLENGES FOR THE FUTURE
INTERNATIONAL REGULATION
OF SPACE ACTIVITIES:
SPACE LAW IN A CHANGING
TECHNOLOGICAL PARADIGM
STEVEN FREELAND, PROFESSOR OF INTERNATIONAL LAW, WESTERN SYDNEY UNIVERSITY

T

he launch of a Soviet space object,
Sputnik I, into Earth orbit on October
4 1957, heralded the dawn of the space
age, the space race (initially between the
Soviet Union and the United States),
and the legal regulation of the use and
exploration of outer space.
Since then, some fundamental
international legal principles have
developed that significantly improve the
standard of living for all humanity. The
prospects for the future use of outer space
offer both tremendous opportunities and
challenges for humankind, and law at both
the international, and also national level,
will continue to play a crucial role in this
regard.
Space is vital in terms of world
economy, strategic thinking, geopolitics,
human rights, commercial enterprise,
technological innovation, culture, religion
and, frankly, the future of human kind.
The impact of our use of space and
the increasing range of space activities
mean that law has an important role to
play in ensuring that such activities are
carried out in an appropriate manner, with
appropriate outcomes and benefits and
for appropriate purposes. Moreover, the
avoidance of a ‘tragedy of the commons’
scenario is crucial if humankind is to
garner the maximum benefit from what
space can offer.
There are, of course, various
challenges ahead for legal regulation in
this sphere. It is an imperative to explore
the fundamental design elements of
supra-national legal governance for issues
of global concern – for example, the

impacts of climate change, world poverty,
the global commons and international
criminal justice - whilst also retaining a
grounded view of their significant practical
contemporary relevance.
This is highlighted for example, by the
interaction between space technology and
another area of great relevance to future
global/international regulation – that
of cyber law and cyber security. It is, for
example, important also to recognize that
such issues are increasingly relevant for
the regulation of outer space, given the
increasing rush towards a ‘digitization’ of
space activities. There are clear parallels
between the two regimes of outer space
and cyber space, not only in considerations
impacting on the law-making side, but also
due to the seemingly endless development
of technology that causes the activities
of these two realms to become ever more
interdependent.
Indeed, the dream of space, and the
desire of humankind to engage with space
in more and more ways, has driven the
development of space-related technology
far more quickly, and in ways that would
not have seemed imaginable even a few
years ago. And, as typifies much about
the development of legal rules in a sphere
driven by technological innovation, space
law has not kept pace with the multitude
of space activities about which we can now
marvel, and therefore increasingly struggles
to properly address the vast complexities
that specific uses of space give rise to.
The evolution of space activities – and
the associated laws that governed those
activities – from an era where, initially,

only two States dominated the scene, to
one where there are a growing number of
space-faring States (currently estimated
to be around 70-80), coupled with the
exponential growth of commercial
opportunities, which has seen primarily
large and well-funded companies invest
heavily in space technology, with a view to
reaping significant economic returns.
Much has been written about this
trend towards the commercialization and
privatization of space, and the increasingly
important role that non-governmental
actors play, not only to serve the needs
and demands of civil and commercial end
users, but also those of States and even
military customers. These trends will,
if anything, continue on an increasing
scale given the trend towards the
‘democratization’ of space as new actors
emerge due to developing technology,
presenting considerable additional
challenges to the ‘global commons’ legal
characterization of space that stems from
the fundamental roots of space law.
Innovations such as small satellite
technology and human aerospace flight
will, ultimately, bring ‘space to more
people’ in a tangible way – through direct
participation and entrepreneurship. Space
is, of course, vital for the very future
of our life here on Earth. No country
can afford to fall behind its friends and
neighbours in relation to important aspects
of space development.
Indeed, we are standing at the dawn
of a new era in space activities – which
will require very considerable thought
as to exactly how to adapt, and adopt,

appropriate legal frameworks that are
able to strike the most appropriate
balance between sometimes competing
interests. There is an urgent need to
comprehensively assess these challenges
and to develop and design the structure
and content of these frameworks. In order
to be relevant, innovative and sufficiently
‘forward-thinking’ to properly advance
the field of space law, the development of
these frameworks to meet the challenges
of the 21st century must incorporate a
comprehensive approach, breaking down
the ‘silo’ mentality that has traditionally
characterized not only existing legal
research, but also the current space
‘law-making’ and regulatory processes.
In essence, the challenge – indeed the
imperative - is to develop legal and
regulatory frameworks to properly
address the demands and inevitability
of technological innovation and an
increasingly globalized and connected
world, not the other way around.
This represents an enticing opportunity
for space lawyers to play an even greater
role in the context of the ‘NewSpace’
phenomenon, by engaging more actively
with new participants in space and
therefore advocating for appropriately
balanced ‘enabling’ laws and legislation to
allow for the best path forward. It is not
the time for detached and overly academic
law-making – rather the future space
law regimes must be closely integrated
with, and aligned to the sheer breadth of
influence and impact that space technology
does and will assume.
There are other examples of legal

challenges ahead for space law. In
order to systematically approach these
challenges, we must first understand the
issues that they give rise to – only then
are we in a position to construct, through
a cooperative and multidisciplinary
approach, the laws and standards that will
allow humankind to maximise the benefits
to be garnered from the exploration and
use of outer space. The position is so
fast-moving and fluid – given the speed at
which innovation and technology develop
– that it is neither possible nor appropriate
to any longer attempt to rely exclusively on
the traditional principles – as important as
they will remain – that are to be found in
the United Nations Space Law Treaties.
Nor can we then rely on a simple
‘copy/paste’ transposition of terrestrial
international law principles to somehow fill
the gaps in the extra-terrestrial regulation
of activities that are clearly beyond the
contemplation of the original drafters
of the treaties. I listen with interest to
commentators who make a quantum leap
to their ‘eureka’ moment, by postulating
that laws that were developed on Earth for
terrestrial activities can somehow magically
fit into the unique environment that is
outer space. This is a seductive conclusion,
but far too simplistic to adequately meet
the realities. Square pegs do not seamlessly
fit into round holes.
Indeed, with respect to two of the
most pressing challenges for space
law - the long term sustainability of
space, and the potential militarization/
weaponization of space – the existing
terrestrial environmental principles on

the one hand, and the laws of armed
conflict on the other, whilst relevant, are
certainly not adequate to fully meet the
complexities that these issues present.
Both of these pressing questions require
specifically crafted legal rules that, even if
they do draw on terrestrial law for some
inspiration or comparison, are specifically
designed to meet the peculiarities that stem
from our legal characterization of outer
space, as well as the complex non-legal
factors that impact and shape the broad
range of space activities.
The attempts to deal with these
challenges thus far have largely been
exploratory, generalized, and on a nonbinding and voluntary basis. Whilst much
has been made of the importance of
‘soft law’ instruments in shaping the face
of the space regulatory regime, I have
some reservations as to whether such an
approach serves us well in the longer term,
particularly in relation to such important
issues in the context of our future uses of
outer space and, indeed, in many respects,
for the future survival of the human race.
Indeed, notwithstanding the legal
‘value’ that some such instruments
may have, at their core they are merely
guidelines or recommendations that do
not necessarily have the force of law,
unless they are to be regarded as reflecting
rules of customary international law, itself
a very difficult assertion to substantiate in
the absence of, say, a finding to that effect
by the International Court of Justice.
Given our increasing reliance on such
non-binding measures in a whole range
of space-related matters, do we run the
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